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When the Veil and the Vote Collide: Enhancing Muslim
Women's Rights Through Electoral Reform
Amber Rose Maltbie, Esq.*
I. INTRODUCTION

In the last two decades, centuries-old monarchies in the Middle East have
begun to shift toward more open societies by integrating democratic rights into
their laws.' In an exciting move by a number of these parliaments and monarchs,
women have been granted suffrage throughout the region.2 Qatar, Bahrain,
Oman, Kuwait, and, to a limited extent, the United Arab Emirates (UAE), have
each granted suffrage to women since the beginning of the Twenty-First
Century.3 With this grant of suffrage, these fledgling democracies are faced with
drafting and implementing laws for the administration of free and fair elections
for the first time. A number of challenges mark this transition, including the task
of fully incorporating the electoral rights of women who wear face-covering veils
for religious reasons, while guarding against the threat of voter fraud.4
This problem of the "vote and the veil"' colliding at the polling booth occurs
in two unique circumstances, both related to voter identification requirements. In
states with large or majority Muslim populations, electoral codes requiring
women to lift their veils or provide photo identification to registrars prior to
Election Day result in unintended voter suppression.6 In consolidated
* J.D., University of the Pacific, McGeorge School of Law, May 2009. This paper began as an inquiry
into the validity of voter identification laws under the supervision of Professor Michael P. Malloy. I owe much
appreciation to Professor Miriam Cherry for her encouragement and guidance as I narrowed the topic to women
who veil. Thanks also to Professor Mary Beth Moylan, whose expertise in election law has informed my writing
and helped develop my curiosity in the field.
1. DEMOCRATIZATION IN THE MIDDLE EAST: EXPERIENCES, STRUGGLES, CHALLENGES 45-46 (Amin
Saikal & Albrecht Schnabel eds., 2003).
2. Id.at 46.
3. Id. (explaining that women were able to vote and run for office in Qatar in 1999); Hassan M. Fattah,
Historic Saudi Arabia Vote, N.Y. TIMES, Nov. 27, 2005, available at http://www.nytimes.com/2005/11/27/
world/africa/27iht-saudi.html (on file with the McGeorge Law Review) (noting the "burgeoning women's
movement in Saudi Arabia"); International Women's Democracy Center, Women's Suffrage: A Timeline,
http://www.iwdc.org/resources/suffrage.htm (last visited Apr. 3, 2010) (on file with the McGeorge Law Review)
(noting that women were given suffrage in Bahrain in 2002 and Kuwait in 2005 and that both men and women
were allowed to vote in municipal elections in the UAE for the first time in 2006).
4. See John Bomeman, Veiling and Women's Intelligibility, 30 CARDOZO L. REv. 2745, 2756 (2009)
("Democracy requires periodic visibility, specifically of the face: when you go to vote, for example."). Veiling
is only mandatory in Iran, Saudi Arabia, and among the Taliban. Elsewhere, women have the choice whether to
wear a veil or not. Id. at 2750.
5. The type of veil used by women is not uniform throughout the Middle East. Islamic tradition varies in
the region, ranging from the burqa and niqab, which are the most conservative and cover the entire face, to the
hijab, which essentially covers the hair and neck. For a graphic of the traditional veils, see
http://jadmadi.netlbloglwp-contentluploads/2006/111hijabl.jpg (last visited Apr. 3, 2010) (on file with the
McGeorge Law Review). For purposes of this Comment, only the burqa and niqab are under consideration.
6. See infra Part Im.C (examining implementation of voter identification laws).
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democracies that have new Muslim immigrant populations, the governments may
not be sure how to address the veil and similar unintended disenfranchisement

problems arise.
This Comment specifically addresses the experiences of Muslim women
who wear a veil and are hesitant to, or outright banned from, unveiling due to
religious and cultural norms at the voting booth. This Comment also assesses
best practices and lessons to be learned. Finally, this Comment recommends a
model electoral provision that balances the need for secure elections with
religious rights.8

It is well-established that for an election to be consistent with international
obligations and standards, it must provide the opportunity for full and equal
participation by both women and men. 9 This principle is especially relevant in the
Middle East,'1 where, in many places, women are not allowed to drive or travel
without a male guardian's permission." For a variety of reasons women in new
democracies frequently face additional barriers to exercising the lawful freedom
to vote not faced by their male counterparts. Lower education and literacy rates,'2

(discussion the question of how to legislate appropriate voter identification laws
7. See infra Part III.E
concerning women who cover their faces).
8. This Comment does not attempt to address or examine religious tolerance towards women who wear a
veil. It is limited to the issue of electoral norms that can hinder Muslim women's exercise of the franchise. For
current literature on the issue of politics and the veil in the West, see Aliah Abdo, The Legal Status of Hijab in
the United States: A Look at the Sociopolitical Influences on the Legal Right to Wear the Muslim Headscarf,5
HASTINGS RACE & POVERTY L.J. 441 (2008) (finding a trend that American courts fail to adequately protect the
constitutional rights of women who wear the hijab); Karima Bennoune, Secularism and Human Rights: A
Contextual Analysis of Headscarves,Religious Expression, and Women's Equality Under InternationalLaw, 45
COLUM. J. TRANSNAT'L L. 367 (2007) (advocating the reintroduction of gender equality in the head scarf
debate); Nusrat Choudhury, From the Stasi Commission to the European Court of Human Rights: L'Affaire du
Foulard and the Challenge of Protecting the Rights of Muslim Girls, 16 COLUM. J. GENDER & L. 199 (2007)
(examining the Stasi Commission's and European Court of Human Rights' roles in the head scarf ban
discussion); Olivia F. Cleaver, Women Who Defy Social Norms: Female Refugees Who Flee Islamic States and
Their Fight to Fit into American Immigration Law, 7 RUTGERS J.L. & RELIGION 2 (2008) (examining the
United States' immigration laws with respect to women defying social norms in Islamic states); Adrien
Katherine Wing & Monica Nigh Smith, CriticalRace Feminism Lifts the Veil?: Muslim Women, France, and
the Headscarf Ban, 39 U.C. DAVIS L. REV. 743 (2006) (exploring the French headscarf ban); Reuven (Ruvi)
Ziegler, The French Headscarves Ban: Intolerance or Necessity?, 40 J.MARSHALL L. REV. 235 (2006)
(juxtaposing the Turkish and French legal models).
9. UNITED NATIONS, WOMEN INELECTIONS: GUIDE TO PROMOTING THE PARTICIPATION OF WOMEN IN
ELECTIONS 10 (2005).
10. Id.
11. Saudi Arabia Woman Driver Arrest, BBC NEWS, Mar. 5, 2009, http://news.bbc.co.uk/2/hi/middleeast/7925941.stm (on file with the McGeorge Law Review); Social Institutions and Gender Index, Gender
Equality and Social Institutions in Oman, http://genderindex.org/country/oman (last visited June 16, 2010) (on
file with the McGeorge Law Review); UNDP Programme on Governance in the Arab Region, Oman,
http://www.undp-pogar.org/countries/theme.aspx?cid=13&t=4 (last visited June 16, 2010) (on file with the
McGeorge Law Review); Saudi Women Barredfrom Voting, BBC NEWS, Oct. 11,2004, http://news.bbc.
co.uk/2/hi/3734420.stm (on file with the McGeorge Law Review).
12. See FARZANEH ROUDI-FAHIMI & VALENTINE M. MOGHADAM, POPULATION REFERENCE BUREAU,
EMPOWERING WOMEN, DEVELOPING SOCIETY: FEMALE EDUCATION IN THE MIDDLE EAST AND NORTH AFRICA

4 (2003), available at http://www.prb.org/pdf/EmpoweringWomeninMENA.pdf

968

(on file with the McGeorge
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pressure from family and community," and higher poverty rates act in concert to
keep14women from going to the polls or voting in accordance with their own
will.
Leading up to Afghanistan's 2004 National Elections, eighty-seven percent
of all Afghans said that women would need their husbands' permission to vote,
and thirty-five percent of women believed they would not be able to get it." Even
for the women allowed to vote, seventy-two percent of Afghans then stated that
the men should advise women on their choices. 6 During Afghanistan's 2009
Presidential and Provincial Elections, it was reported that women faced
disproportionate barriers to participating because of "widespread cultural
opposition," in addition to targeted violence and poor security conditions.
In rural Bangladesh, women "are often prevented from casting their votes by
Islamic religious edicts known as fatwa."'' In advance of an election, tribal elders
in Pakistan threatened the families of women who were permitted to vote.' 9 They
threatened to bum down the homes and impose a $16,650 fine on those who
disobeyed the order.20 Candidates attempting to court women voters would be
fined double that amount.2' Pakistani women also face pressure from their family
members.22 A school teacher in Pakistan explained why she did not participate in
"My family is strictly against women voting. They don't
the national election:
S ,,21
like us to vote.
Women not only have trouble voting because of these strong cultural
tendencies and gender-targeted violence, they also face substantial challenges
getting elected. In Bahrain, where women make up over half of the registered
voters, not one female candidate was elected in the 2002 municipal elections.

Law Review) (explaining that throughout the Middle East, access and quality to education continue to be
problematic for women).
European Union Election Observation Mission, Islamic Republic of Afghanistan, Presidential and
13.
Provincial Council Elections 2009, 14 (Aug. 22, 2009), available at http://www.eueom-afghanistan.orgEN/
PDF/Preliminary/EU_EOMAfghanistan_2009.PreliminaryStatementENG.pdf [hereinafter European Union
Election] (on file with the McGeorge Law Review).
14. Id.; see ROUDI-FAHIMI & MOGHADAM, supra note 12.
15.

THE ASIA FOUNDATION, VOTER EDUCATION PLANNING SURVEY: AFGHANISTAN 2004 NATIONAL

ELECTIONS 48-49 (2004), available at http://asiafoundation.org/resources/pdfs/afghanvotered04.pdf (on file
with the McGeorge Law Review).
16. Id. at 48.
17. See European Union Election, supra note 13.
18. See Lipika Pelham, Support for Bangladesh Female Franchise, BBC NEWS, May 22, 2001,
http://news.bbc.co.uk/2/hi/south-asia/1345020.stm (on file with the McGeorge Law Review).
19. Pakistan: Women Warned Not to Vote in Elections, INDEP. (London), Oct. 7, 2002, available at
http://www.highbeam.comdoc/lP2-1729873.html (on file with the McGeorge Law Review).
20. Id.
21. Id.
22. Ashfaq Yusufzai, Pakistan: PatriarchalNorms Prevent Many Women From Voting, INTERPREss
SERVICE, Mar. 7, 2008.
23. Id.
24. N. Janardhan, In the Gulf Women are Not Women's Best Friends, DAILY STAR, June 20, 2005,
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This was attributed to deep social concerns, harbored by men and women alike,
that women are not competent to stand as elected officials."
Aside from these social and religious pressures, there is the dual burden of
poverty and illiteracy. Between eighty and ninety percent of women in
Afghanistan are illiterate,26 while women make up sixty percent of Pakistan's
illiterate population." Of the world's illiterate population, two-thirds are women,
and Islam is the predominant religion in states with the greatest education
disparity favoring boys.2 This raises the obvious concern about women's ability
to exercise their rights as effectively as possible.
In addition to these external stresses, some of the processes developed to
administer a secure election can have the consequence of disenfranchising
women voters. Laws that are meant to protect and enhance civic participation
inadvertently serve to depress participation among the female electorate. For
example, one problem area identified in the context of international election law
is voter identification laws in new democracies and post-conflict situations. 9 It
should be noted at the outset that voter identification laws are a crucial element in
the consolidation of emerging democracies.30 More than one hundred countries
utilize voter identification laws to guard against electoral fraud. 3 ' Democracies
use identification laws at two points during the electoral process: during the
registration phase and when the voter intends to cast a ballot.3 2 These laws

available at http://yaleglobal.yale.edu/content/gulf-women-are-not-women%E2%80%99s-best-friends (on file
with the McGeorge Law Review),
25. Id.
26. Kathy Sheridan, Women, Democracy and Hope, Ms. MAO., Winter 2004, at 49, available at
http:lwww.msmagazine.comlwinter2004/afghanistanelections.asp (on file with the McGeorge Law Review).
27. Meeza Zahra Khwaja, Action, Not Lip-Service, for Pakistani Women, COMMON GROUND NEWS
SERVICE, Sept. 23, 2008, http://www.commongroundnews.org/article.php?id=24025&lan=en&sid=l&sp--O (on
file with the McGeorge Law Review).
28. L. Elizabeth Chamblee, Rhetoric or Rights?: When Culture and Religion Bar Girls' Right to
Education, 44 VA. J. INT'L. L. 1073, 1074-75 (2004).
29. While not ascending to mainstream status until recently, the issue of how to identify female electors
was actually noted as a problem when Syria became one of the first Arab states to give women the right to vote
in 1949. "How, a harassed poll commissioner asked, can a voter be identified if she wears a veil?" Wilton
Wynn, Fewer Veils and More Votes, MILWAUKEE J., Dec. 17, 1952, at 24, available at http://news.google.
com/newspapers?nid=1499&dat=19521216&id=Q7UdAAAAIBAJ&sjid=uCMEAAAAIBAJ&pg=3715,52433
5.
30. See International Foundation for Election Systems, Voter Identification and Registration in Ghana:
A Technical Assessment, Dec. 15, 1994, available at http://www.ifes.org/-/media/Files/Publications/VRC/
Reports/1994/R01620/R01620.pdf (on file with the McGeorge Law Review) The absence of a reliable and
consistent procedure for identifying eligible voters led to allegations of impersonation or the disqualification of
these voters. Id. at 5.
31. Robert A. Pastor, Improving the U.S. Electoral System: Lessons from Canada and Mexico, 3 ELEC.
L. J. 584, 588 (2004).
32. ACE Encyclopedia, Voter Identification, http://aceproject.org/ace-en/topics/et/ete/eteO2/eteO2a/?
searchterm=identification (last visited Apr. 8, 2010) (on file with the McGeorge Law Review). The ACE
Electoral Knowledge Network provides comprehensive and authoritative information on elections, promotes
networking among election-related professionals, and offers capacity development services. ACE is a joint
endeavor of nine partner organizations, all long-term supporters of the Administration and Cost of Elections
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provide a mechanism to confront voter impersonation, multiple voting, votebuying, and other illegal practices carried out by persons or organizations with
vested interests in particular electoral outcomes.33 In short, voter identification
laws can serve to ensure that the elected government genuinely reflects the will
of the voters and not the will of the highest-paying bidder. When implemented
fairly, voter identification laws strengthen the public's perception of an election's
integrity and the legitimacy of the elected government, because they serve as
prophylactic curbs against cheating at the polling booth at a time when trust in
the electoral process is low. 4 However, even when administered absent any
discriminatory intent, voter identification laws can have unintended
consequences, especially for women who wear a veil that covers the face, such as
a niqab or burqa. Specifically, election laws requiring a female elector to identify
herself by presenting identification and showing her face to a polling station
official have directly reduced the turnout among women who are unwilling to
unveil for religious or cultural reasons.
This challenge highlights that even in countries where women are
encouraged to participate in elections, administrative disenfranchisement caused
by voter identification laws can mar the success of a transitioning democracy.36
The International Institute of Democracy and Electoral Assistance (International
the vote needs to be tempered so
IDEA) warns that any restriction to accessing
37
voters:
of
efforts
the
thwart
not
does
that it
Access to voting can be as important as substantive rights, because a
right which cannot be exercised is a right denied. For example, where
voters are not provided with accessible voting facilities or where the
Project and leaders in the provision of targeted technical assistance in elections management. ACE
Encyclopedia, About the ACE Electoral Knowledge Network, http://aceproject.org/about-en (last visited Apr. 8,
2010) (on file with the McGeorge Law Review).
33. Se supra note 32.
34. See Andreas Schedler, Civil Society and Political Elections: A Culture of Distrust?, 565 ANNALS
AM. ACAD. POL. & SOC. SC. 126, 137 (1999) (explaining that one of the reasons for an increase in trust in the
Mexican electoral process was reform requiring voter registration as well as a voter ID card).
35. See Kuwaiti Women Vote for First Time, BBC NEWS, Apr. 4, 2006, http://news.bbc.co.uk/2/
hi/4874990.stm (on file with the McGeorge Law Review) (noting that at least one woman refused to lift her veil
and left a polling station without voting).
36. See generally UNITED NATIONS DEVELOPMENT FUND FOR WOMEN, ONE STEP FORWARD, TWO
STEPS BACK? LESSONS LEARNT ON WOMEN'S PARTICIPATION IN THE 2009 AFGHANISTAN ELECTIONS (2009),
http://www.unifem.org/afghanistan/docs/pubs/10/IEC-UNIFEM-Report-Afghan-Electionsavailable at
2009.pdf [hereinafter U.N. DEVELOPMENT FUND REPORT].
37. INTERNATIONAL IDEA, INTERNATIONAL ELECTORAL STANDARDS: GUIDELINES FOR REVIEWING
THE LEGAL FRAMEWORK OF ELECTIONS 34 (2002), available at http://www.idea.int/publications/ies/upload/

electoral-guidelines-2.pdf [hereinafter ELECTORAL STANDARDS]. "International IDEA is an intergovernmental
organization that supports sustainable democracy worldwide." INTERNATIONAL IDEA, AT A GLANCE 4 (2009),
http://www.idea.int/aboutupload/idea-ataglance-eng-web2.pdf (on file with the McGeorge Law Review). Its
objective is to strengthen democratic institutions and processes. "Member states include Australia, Barbados,
Belgium, Botswana, Canada, Cape Verde, Chile, Costa Rica, Denmark, Finland, Germany, Ghana, India,
Mauritius, Mexico, Namibia, The Netherlands, Norway, Peru, Portugal, South Africa, Spain, Sweden,
Switzerland, and Uruguay. Japan is an observer state." Id.
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identification of a voter at the polling station is overly complex, this
38
effectively deprives an elector of the right to vote.
While genuine parity in the polling place will be achieved only through a
comprehensive effort to address all the challenges facing women, when possible
the rule of law should function to assist women in full civic participation.39
Codifying sensitive voter ID laws could move the rate of women's electoral
participation closer to that of their male counterparts.
II. ABOUT VOTER IDENTIFICATION LAWS

The mandate that an elector must identify themselves in order to exercise the
right of enfranchisement recently generated much controversy in the United
States. 4° In Crawford v. Marion County Election Board, the Supreme Court ruled
on the constitutionality of an Indiana voter identification law. 4' Finding that
Indiana's voter identification law was not an unconstitutional barrier to voting,
the Court concluded that the photo identification requirement was closely related
to Indiana's legitimate state interest in preventing voter fraud, characterizing the
identification requirement as neutral and nondiscriminatory.42 The Court
emphasized that the slight burden the law imposed on voters' rights did not
outweigh Indiana's state interest.4 3 A similar rationale supporting the use of voter
identification laws can be discerned from the international treaties that address
political rights and on which governing bodies may rely when crafting their
domestic election codes. Specifically, there is an international consensus that
identification requirements are valid as long as they are not overly burdensome.'
Below is a survey of legal norms that set the bounds for permissively guarding
against voter fraud and extending the vote as broadly as possible.

38.

ELECTORAL STANDARDS,

supra note 37.

39. See Esther Brimmer, Assistant Sec'y, Bureau of Int'l Org. Affairs, Women as Agents of Change:
Advancing the Role of Women in Politics and Civil Society, Address Before the House Foreign Affairs
Subcommittee on International Organizations, Human Rights and Oversight (June 9, 2010) available at
http://www.state.gov/p/io/rm/2010/142907.htm (on file with the McGeorge Law Review) (discussing challenges
to women's meaningful participation in the political process, and programs and laws in place to address those
challenges).
40. Ian Urbina, Decision Is Likely to Spur Voter ID Laws in More States, N.Y. TIMES, Apr. 29, 2008.
41. See Crawford v. Marion County Election Bd., 553 U.S. 181 (2008) (deciding the constitutionality of
a voter identification law).
42. Id. at 197.
43. Id. at 203.
44. See ACE Encyclopedia, Voter's Proof of Identification, http://aceproject.orglace-en/topics/vr/
vra/vra08/defaultl?searchterm=voter%20identification (last visited June 18, 2010) (on file with the McGeorge
Law Review) (discussing the common practices, implementation and concerns of voter identification practices
around the world).
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A.

The Legal Frameworkfor Requiring a Voter to Prove Identity

A country can base the legal framework for elections on a variety of sources,
including international documents, its constitution, national laws, provincial and
state laws, administrative codes, regulations, or customs. s Emerging democracies
and post-conflict countries establishing their domestic election laws frequently
turn to international documents for guidance. 6 If a country "is a signatory to an
international treaty or convention ...

such a treaty or convention incorporating

electoral standards are directly applicable. 4 7 However, even if a country is not a
member to a United Nations (U.N.) instrument or it is a member of a non-binding
instrument, the provisions regarding electoral behavior can be strongly
persuasive. 48 Election procedures from the international document can49 then be
codified in an election law, or in some cases, into the constitution itself.
Although domestic legislatures have a broad array of sources on which to
model their election regulations, several principles about the conduct of an
election administration system, and the rules that should apply to voter
identification systems, are consistently emphasized. One such principle is that in
order for a democracy to be legitimate, it must genuinely reflect the will of the
voters.50 Therefore, it is common to find the citizens' right to vote formalized
through constitutional or statutory provisions, which plays "both a substantive
and confidence building role."51
Another principle fundamental to the legitimacy of an election involves
defining "voters" as every citizen with a legal right to vote (for example, meeting
the age requirement) free from any form of discrimination.52 Certain provisions in
documents defining the scope of voting rights recognize that some restrictions
may apply to the absolute right to vote, but that such restrictions must not be so
burdensome that they disrupt the flow of perceived legitimacy in the election
process and results. 53 This apparent caveat seems to pave the way for requiring
voters to both prove their eligibility to vote and to restrict voting rights to those
who are able to do so.

45. See ELECTORAL STANDARDS, supranote 37, at 7-8.
46. ALAN WALL ET AL., ELECTORAL MANAGEMENT DESIGN: THE INTERNATIONAL IDEA HANDBOOK
43-44 (2006).
47. ELECTORAL STANDARDS, supra note 37, at 8.
48. Id.
49. See id. at 33 ("Formal constitutional or statutory recognition of a citizen's right to vote, and to run
for public office, is common to democratic states .... ").
50. Carter Center, Declaration of Principles for International Election Observation and Code of Conduct
for International Election Observers, Oct. 27, 2005, at 1, available at http://www.cartercenter.org/
documents/2231.pdf [hereinafter Carter Center, International Election Principles] (on file with the McGeorge
Law Review).
51. ELECTORAL STANDARDS, supranote 37, at 33.
52. Id. at 34.
53. Id. at 35.
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The indisputable right to vote is established partially through clauses (1) and
(3) of Article 21 of the United Nations 1948 Universal Declaration of Human
Rights (UDHR), which states:
Everyone has the right to take part in the government of his country,
[and] [t]he will of the people shall be the basis of the authority of
government; this will shall be expressed in periodic and genuine
shall
elections which shall be held by universal and equal suffrage and
5
be held by secret ballot or by equivalent free voting procedures."
Similarly, Article 25 of the 1966 International Covenant on Civil and
Political Rights (ICCPR) states:
Every citizen shall have the right and the opportunity, without any of the
distinctions mentioned in article 2 and without unreasonable restrictions:
(a) To take part in the conduct of public affairs, directly or through freely
chosen representatives; (b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage and shall be held
by secret ballot, guaranteeing the free expression of the will of the
electors; (c) To have access, on general terms of equality, to public
service in his country.55
Article 26 states:
All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.56
More recently, the 1990 Charter of Paris for a New Europe highlights the
importance of elections in the legitimacy of a democracy, stating: "Democratic
government is based on the will of the people, expressed regularly through free
to participate in free and
Everyone also has the right .
and fair elections ....
fair elections. 57 The Charter also affirms a commitment to guaranteeing that
right without discrimination: "We affirm that the ethnic, cultural, linguistic and
religious identity of national minorities will be protected and that persons
54. Universal Declaration of Human Rights, G.A. Res. 217A, at § 21, U.N. GAOR, 3d Sess., 1st plen.
Mtg., U.N. Doc A/810 (Dec. 12, 1948) (emphasis added).
55. International Covenant on Civil and Political Rights art. 25, Dec. 16, 1966, 6 I.L.M. 368,
999 U.N.T.S. 171 (entered into force Mar. 23, 1976) [hereinafter ICCPR].
56. Id. § 26.
57. Charter of Paris for a New Europe 4, Nov. 21, 1990, available at http://www.osce.org/documents/
mcs/1990/11/4045_en.pdf (on file with the McGeorge Law Review).
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belonging to national minorities have the right freely to express, preserve and
develop that identity without any discrimination and in full equality before the
law."58 Records from the 1990 Copenhagen Meeting of the Conference on the
Human Dimensions of the Conference on Security and Cooperation in Europe
reflect the modem trend in regional political agreements, including, for the first
time, provisions binding member states to certain electoral norms. 9 Article 6
declares that "the will of the people, freely and fairly expressed through periodic
and genuine elections, is the basis of the authority and legitimacy of all
government." 6 Article 7 further states that, "[t]o ensure that the will of the people
States will..
serves as the basis of the authority of government, the participating
61
citizens."
adult
to
suffrage
universal
and
equal
guarantee
In 1981, member states of the Organization for African Unity presented the
African (Banjul) Charter on Human and People's Rights, declaring in Article 13
that "[e]very citizen shall have the right to participate freely in the government of
his country, either directly or through freely chosen representatives in accordance
with the provisions of the law .,,62 The consistency with which these treaties stress
unfettered access to the vote shows how important it is to the international legal
community that domestic bodies craft complementary laws that extend the
franchise without discrimination.
A number of treaties that speak specifically to women's political and civil
rights expressly prohibit gender discrimination in the administration of elections.
The 1952 Convention on the Political Rights of Women makes plain in Article 1
that "[w]omen shall be entitled to vote in all elections on equal terms with men,
without any discrimination., 63 This principle was re-affirmed and articulated in
further detail in the 1981 Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW). 64 Article Seven states:
States Parties shall take all appropriate measures to eliminate
discrimination against women in the political and public life of the
country and, in particular, shall ensure to women, on equal terms with
men, the right: (a) To vote in all elections and public referenda and to be
eligible for election to all publicly elected bodies; (b) To participate in
the formulation of government policy and the implementation thereof
58. Id.
59. Document of the Copenhagen Meeting of the Conference on the Human Dimensions of the CSCE
art. 6 (1990), available at http://www.osce.orgldocumentslodihr/1990/06/13992_en.pdf (on file with the
McGeorge Law Review).
60. Id. at art. 6.
61. Id. at art. 7.3.
62. African Charter on Human and Peoples' Rights, art. 13, June 27, 1981, 21 I.L.M. 58 (entered into
force Oct. 21, 1986).
63. Convention on the Political Rights of Women, art. 1, Dec. 20, 1952, 193 U.N.T.S. 135 (entered into
force July 7, 1954).
64. Convention on the Elimination of All Forms of Discrimination Against Women, G.A. Res. 34/180,
34 U.N. GAOR, Supp. No. 46, U.N. Doc. A/34/46 (Sept. 3, 1981) [hereinafter CEDAW].

2010/EnhancingMuslim Women's Rights Through ElectoralReform
and to hold public office and perform all public functions at all levels of
government; (c) To participate in non-governmental organizations and
associations concerned with the public and political life of the country. 6
The international legal standard for ensuring that the franchise is
extended as broadly as possible is emphasized in each of these major
instruments addressing political rights in the twentieth and twenty-first
centuries. 66 Thus, voter identification laws must be careful not to cut out certain
segments of a voting population inadvertently, which could lead to skewed
election results and diminish the public's perception of the legitimacy of that
government. 67 Any attempt to use voter identification laws to deliberately
disenfranchise certain populations would clearly violate
the basic tenets of
6
international law as it pertains to the conduct of elections.
The use of voter identification requirements is supported by some provisions
of the instruments detailed above, giving a legal basis for restricting voters to
those who can prove eligibility at the moment that they seek to cast a ballot.69

65. Ild. at art. 7.
66. ELECTORAL STANDARDS, supra note 37, at 18-19. After reviewing the major international legal
instruments on civil and political rights, recommends the right to vote be one of the few that are expressed as a
constitutional guarantee, as opposed to just a statutory right. "One clear international standard which must be
provided for is the guarantee of universal and equal suffrage to each adult citizen." id. at 34.
67. Carrie Apfel, The Pitfalls of Voter Identification Laws, AM. CONST. SOC'Y OF L. & POL'Y, June 11,
2008, at 12 (on file with the McGeorge Law Review).
68. See, e.g., ICCPR, supra note 55, at art. 25 ("Every citizen shall have the right and the opportunity,
without any of the distinctions mentioned in article 2 and without unreasonable restrictions: 1. To take part in
the conduct of public affairs, directly or through freely chosen representatives; 2. To vote and to be elected at
genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors; 3. To have access, on general terms of equality, to
public service in his country.").
That voter identification laws are really attempts to disenfranchise voters who will favor a certain
political party forms the basis of the petitioners' argument in Crawford v. Marion, 553 U.S. 181 (2008), as well
as in Nicaragua's 2006 Presidential elections and in Cote d'Ivoire, as it attempted a nationwide identification
program for the 2008 Presidential election. See International Foundation for Election Systems, IFES Helps
Ivorians Navigate Identification Process, Nov. 01, 2007, available at http://www.ifes.org/features.html?
title=lFES%2OHelps%20Ivorians%2ONavigate%20Identification%20Process (on file with the McGeorge Law
Review) (examining the presidential election in Cote d'Ivoire); THE CARTER CENTER, OBSERVING THE 2006
NICARAGUA ELECTIONS 21-23 (May 2007) (examining the 2006 election in Nicaragua).
69. See ELECTORAL STANDARDS, supra note 37, at 7.
The primary sources for the international standards set forth in these guidelines are various
international, regional and UN declarations and conventions on human rights and other relevant legal
documents. The more important of these instruments include the following:
" The 1948 Universal Declaration of Human Rights;
" The 1966 International Covenant on Civil and Political Rights;
" The 1950 European Convention (together with its Protocols) for the Protection of Human
Rights and Fundamental Freedoms;
" The 1990 Document of the Copenhagen Meeting of the Conference on the Human
Dimension of the Conference for Security and Co-operation in Europe (CSCE);
• The 1948 American Declaration of the Rights and Duties of Man;
" The 1969 American Convention on Human Rights; and
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Notably, the 1966 ICCPR prohibits unreasonable burdens on the rights and
opportunities described therein. 70 This provision could be construed to mean that
voter identification laws, although a burden to casting a ballot, are valid so long
as they do not discriminate on any of the grounds delineated above and are not
unreasonably onerous.] In 1994, the Inter-Parliamentary Union Declaration on
Criteria for Free and Fair Elections more directly addressed the matter. Article
2(3) states that "[n]o eligible citizen shall be denied the right to vote or
disqualified from registration as a voter, otherwise than in accordance with
objectively verifiable criteria prescribed by law, and provided that such measures
are consistent with the State's obligations under international law. 72 Thus, it
seems that there is an international legal framework for the validity of voter
identification laws, but electoral administration-support entities, such as
International IDEA, advise election administrators and governments to avoid
inadvertently disenfranchising voters through overly burdensome identification
requirements.
B. Voter Identification Systems
Measures such as culturally appropriate voter identification laws serve a
much higher purpose than might appear at first glance. The election is a critical
event in a transitioning democracy, because the vote's perceived legitimacy and
integrity by the public translates into trust in the new government. 73 For this
reason, requirements that electors identify themselves to a polling station official
are typical provisions of electoral codes in burgeoning democracies.74
The precise method of validating the identities of electors varies
considerably. In countries where it is the norm to carry identification, the most
common method of enforcing voter identification laws is to require electors to
apply for a government-issued photo ID prior to the election, which voters

.

The 1981 African Charter on Human and People's Rights.

Id.
70. ICCPR, supra note 55, art. 25.
71. Id.
72. Inter-Parliamentary Union Council, Declaration on Criteria on Free and Fair Elections, Mar. 1994,
available at http://www.ipu.org/cnl-e/154-free.htm (on file with the McGeorge Law Review) (emphasis added).
73. Carter Center, International Election Principles, supranote 50, at 1.
74.

See Louis MASSICOTIrE ET AL., ESTABLISHING THE RULES OF THE GAME: ELECTION LAWS IN

DEMOCRACIES 103-115 (2004) (surveying the identification laws of sixty three countries, finding that forty
seven require voters to produce identification and another five require identification in certain circumstances).
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present at the polls.75 The issuing body may be the national election commission
or a local political division.76
in the
Where concern about voter fraud is extremely high and •confidence
•
77
electoral system very low, a photo-voter roll may be administered. In this case,
the registrar retains a copy of the photo ID card issued to an elector, so that on
Election Day, the registrar may conduct a triple check of the elector.7 s That is, the
registrar can compare the photo on the ID card with the face of the elector
claiming to be that voter and to the photo retained by the registrar.
A third alternative is requiring the elector to dip a finger in indelible ink
before receiving a ballot. This may be required in conjunction with presentation
of identification.s° The ink serves to prevent multiple voting."' This method is
most commonly utilized where the dangers of voter-impersonation and votebuying are at their highest. 2 Automated Fingerprint Identity System (AFIS) is a
method that captures the fingerprints of voter applicants, and issues identification
cards accordingly." This method is tied more closely to the registration process
and is aimed to weed out multiple registrants, but is incorporated into the
identification step of an election.8 4
A recent electoral debacle offers a lucid example of why adopting and
applying a culturally tailored and gender-sensitive voter identification law is
imperative in the election process. In the hotly disputed territory of Kashmir, s5 the

75.
COST

See RAFAEL L6PEZ-PINTOR & JEFF FISCHER, GETTING TO THE CORE: A GLOBAL SURVEY ON THE
OF REGISTRATION AND ELECTIONS 47 (2005), available at http://www.undp.org/governance/

docs/Elections-Pub-Core.pdf (on file with the McGeorge Law Review) ("[Alllowing citizens to vote with a
variety of identification documents, such as a driver's license or passport, rather than requiring a voter card,
should be considered good practice.").
76. See, e.g., Secretariat of the Election Commission of India, Order No. 464/J&K-LA/ID/2008 (Dec.
10, 2008) (on file with the McGeorge Law Review) (Ordering photo identification requirement for elections in
the state of Jammu and Kashmir, and instructing electors there to obtain photo identification documents from
their normal polling place); DE LA RUE IDENTITY SYSTEMS, SENEGAL NATIONAL IDENTITY AND VOTER CARDS

SYSTEM 2 (2006) (Senegal contracted with a private company to administer voter identification cards for all of
the nation's voters.) (on file with the McGeorge Law Review).
77. See ACE, The Use of a Photo Voter Roll (May 7, 2007), http://aceproject.org/electoraladvice/archive/questions/replies/152268759#364033454 (on file with the McGeorge Law Review).
78. Id.
79. Id.
80. ACE Encyclopedia, Determination of Eligibility to Vote, http://aceproject.org/main/english/po/
poh02b02.htm/?searchterm=voters%20proof%2Oof%20identification (last visited June 10, 2010) (on file with
the McGeorge Law Review).
81. Id.
82. ACE Encyclopedia, Voter's Proof of Identification, http://aceproject.org/ace-en/topics/vr/vra/vra08
(last visited Apr. 12, 2010) (on file with the McGeorge Law Review).
83. ACE Encyclopedia, EMBs Using Automated Finger Identification Systems (AFIS), http://aceproject.
orglelectoral-advice/archive/questions/replies/653713389 (last visited Apr. 12, 2010) (on file with the
McGeorge Law Review).
84. Id.
85. Aijaz Hussain, Protester Killed During Voting in Indian Kashmir, ASSOC. PRESS, Dec. 17, 2008
("Anti-India sentiment runs deep in Kashmir, where most people either favor independence or a merger with
Pakistan. Kashmir is divided between the two rival countries and both claim it in its entirety.").
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largely Muslim, Indian-controlled region's November 2008 election faced heavy
suspicion as accusations of fraud abounded 6 According to local news accounts,
"[t]he credibility of the fifth phase of polls in this south Kashmir district was
marred by apprehensions of rigging at several polling stations with the
conspicuous presence of 'proxy' voters, most of them being burqa-clad
women."87 Because a "lifting" requirement or its functional equivalent has not
been codified in Kashmir, accusations that poor women are paid to don burqas to
become "mobile voters" have long been common. 8 In at least one instance, a
female elector seeking her ballot was forcibly unveiled at the polling station by a
suspicious political leader, causing an outrage throughout the territory.8 9 This
example of Kashmiri election tension, where existing voter identification laws
made neither an unveiling requirement nor accommodation for women who wear
a face-covering veil, is precisely what voter identification laws can be tailored to
resolve.
III. WHERE THE VEIL AND THE VOTE COLLIDE

To understand the relevance of photo voter identification laws to women in
transitioning democracies, it is useful to survey the electoral rights of women in
countries where wearing the veil is the norm. The Middle East, in particular, is
known as "a region of military dictators and authoritarian monarchs." 9 Yet the
last decade has seen an unprecedented jump in legal rights for women in the
Middle East, which helps explain why the competing interests of veils and
polling place security have emerged as an international election law issue. 9'

86. Baba Umar, Rigging Mars Shopian Polls: Burqa-Clad Women Vote Several Times, KASHMIR TIMES,
Dec. 13, 2008, available at http://www.risingkashmir.comlindex.php?option=com-content&task=view
&id=9040 (on file with the McGeorge Law Review) (noting that some veiled women voted at least three
different times in each election).
87. Id.
88. See Kashmir Politician in Veil Row, BBC News, May 4, 2004, http://news.bbc.co.uk/2/hi/
south-asia/3683335.stm [hereinafter Kashmir Politician] (on file with the McGeorge Law Review) (noting
allegations of voter fraud by paying women wearing veils to vote).
89. Id.
90. Voting Fun, ECONOMIST, Mar. 13, 1999, at 56.
91. Popular public opinion in the Middle East has tilted strongly in favor of granting suffrage to women
recently. In 2005 national surveys, over ninety percent of respondents in Afghanistan, Turkey, and Iraq agreed
that women should have the right to vote. Eighty-seven percent of men and ninety-four percent of women in
Pakistan agreed, while only twenty-two percent of men in Egypt and forty-nine percent of men in Saudi Arabia
agreed. More men than women in Saudi Arabia agreed that Saudi women should be able to vote: only forty-four
percent of women agreed. Survey: Women's Right to Vote Strongly Supported in Iraq, Turkey, Afghanistan, and
Pakistan, Jan. 6, 2005, http://www.pmewswire.com/products-services/distribution/usmedia/public-interestnewslines-2.html?id=41293 (on file with the McGeorge Law Review).
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A. Women's Suffrage in the Muslim World
The right to vote represents an enormous gain for women in light of decades
of resistance by Muslim states to allow women to be equal under the law.9
Consider, for example, that as of March 2008, 185 countries were signatories to
the 1979 CEDAW.93 UAE did not become a signatory until October, 2004, and
Oman became a signatory in 2006. 94 Iran and Qatar remain two of the eight
countries worldwide that have not signed on. 95 As is allowed under Article 19 of
the Vienna Convention on the Law of Treaties, many of the Arab states that are
signatories to CEDAW entered reservations, particularly in regards to Article 2.96
Article 2 establishes the equality of men and women and prohibits discrimination
in national constitutions and legislation.97 Reserving this provision effectively
rendered ratification meaningless. 98
In a move that many commentators took as a response to the UDHR,9 which
most Muslim states signed, fifty-seven member states of the Organization of the
Islamic Conference in 1990 adopted and issued the Cairo Declaration of
Universal Human Rights in Islam (CDHRI),' intended to guide Muslim
countries on human rights in a manner consistent with Shari'a law,'0 ' rather than
the "Judeo-Christian principles" reflected in the UDHR. 1' 0 The CDHRI is
criticized for introducing "intolerable discrimination" against women.'13 Critics
92. Sylvia Maier, Lifting the Veil in the Middle East, N.Y. TIMES, June 19, 2006.
93. What is CEDAW, CEDAW-Iran.org, available at http://www.cedaw-iran.orglcedaw/#what (last
visited July 22, 2010) (on file with the McGeorge Law Review).
94.
OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS, STATUS OF
RATIFICATIONS OF THE PRINCIPAL INTERNATIONAL HUMAN RIGHTS TREATIES

(July 2006) (on file with the

McGeorge Law Review).
95. Countries That Have not Ratified CEDAW, CEDAW-Iran.org, available at http://www.cedawiran.org/countries-that-have-not-ratified-cedaw (last visited July 22, 2010) (on file with the McGeorge Law
Review).
96. UNITED NATIONS DEVELOPMENT PROGRAMME, THE ARAB HUMAN DEVELOPMENT REPORT 2005:
TOWARDS THE RISE OF WOMEN IN THE ARAB WORLD 179 (2006).
97. CEDAW, supra note 64, art. 2.
98. Id.
99. Human Rights in Islam? CairoDeclarationon Human Rights in Islam-Divergesfrom the Universal
Declaration of Human Rights in Key Respects, EUROPE NEWS, Dec. 1, 2007, available at http://europenews.
dk/erinode/3847 (on file with the McGeorge Law Review).
100. Cairo Declaration on Human Rights in Islam, art. 6, Aug. 5 1990, reprinted in U.N. GAOR, 4th
Sess. at 5, U.N. Doc. A/CONF. 157/PC/62/Add. 18 (1993) [hereinafter CDHRI].
101. Shari'a Law is based on the Qur'an, which includes a series of homilies and prose given by
Muhammed to his followers, as well Hadith, which is tradition. "Shari'a law is an interpretation of Islam, and
one of the precepts laid out by Islam is that the concrete realities of the period should be taken into account
when interpreting the Shari'a code of law, and that Shari'a law will evolve when confronted with changes in
society. The Quran is the word of God, for Muslims, subject to no higher authority, but subject in part to the
interpretation of religious scholars." Alison E. Graves, Women in Iran: Obstacles to Human Rights and Possible
Solutions, 5 AM. U. J. GENDER & L. 57 (1996).
102. James Zumwalt, Obama Message for Islam?, WASH. TIMES, Mar. 2, 2009, availableat http://www.
washingtontimes.com/news/2009/mar/04/obama-message-for-islam/.
103. See Human Rights, supra note 99.
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point to Article 6, which states: "Woman is equal to man in human dignity, and
has her own rights to enjoy as well as duties to perform, and has her own civil
entity and financial independence, and the right to retain her name and
lineage."''1' This statement is construed as relegating women to second class
citizens by stating that women are equal to men "in human dignity," as opposed
to just being equal, "since the Koran's Sura 4, Verse 34 stipulates: 'Men
are
are elevated above women, for God has placed them so by nature.' Thus0 men
5
given authority to exercise social control over and to denigrate women."'
Perhaps reflective of the region's longstanding resistance to female suffrage,
the right to vote has not been granted indiscriminately. Women are still limited in
which kinds of elections they may vote in, and in some countries their right is
limited by Shari'a.' °6 For example, Article 1 of the Constitution of Bahrain states:
Citizens, both men and women, are entitled to participate in public
affairs and may enjoy political rights, including the right to vote and to
stand for elections, in accordance with this Constitution and the
conditions and principles laid down by law. No citizen can be deprived
law.'0 7
of the right to vote or to nominate oneself for elections except by
Article 2 states: "The religion of the State is Islam. The Islamic Shari'a is a
principal source for legislation..'' .8 Article 5 qualifies Article 1, using Article 2's
source of law provision: "The State guarantees reconciling the duties of women
towards the family with their work in society, and their equality with men in
political, social, cultural, and economic spheres without breaching the provisions
of Shari'a."' Thus, the Bahrain Constitution must be interpreted to the extent
that Shari'a law, which is derived from the Qur'an, allows.
The experience of Qatar shows another reserved approach to increasing
women's political participation. In 1999, Sheikh Hamad bin Khalifa al-Thani
allowed women to vote in a municipal election." ° The election may not have
promised great political power for women, as the Municipal Council is only an
advisory body, " ' but women were also allowed to run as candidates-a move that

104.
SIGHT.COM,

CDHRI, supra note 100, at art. 6; see also Necla Kelek, Mr. Buruma's Stereotypes, SIGNAND
May 5, 2007, http://www.signandsight.com/features/1173.html (on file with the McGeorge Law

Review).
105. Kelek, supra note 104.
106. See generally Graves, supra note 101 (examining the obstacles women in Iran face because of
Shari'a law).
107. Constitution of the Kingdom of Bahrain art. 1.
108. Id. at art. 2.
109. Id. at art. 5.
110.

UNITED NATIONS DEVELOPMENT PROGRAMME, PROGRAM ON GOVERNANCE IN THE ARAB REGION:

QATAR, http://www.pogar.org/countries/theme.asp?th=3&cid=15 (last visited Apr. 12, 2010) (on file with the
McGeorge Law Review).
111. Id.
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Arabia, Bahrain, and the
seemed radical for the region at a time when ' "Saudi
2
UAE allowed no form of popular consultation." 1
The UAE is even more limiting in its extension of voting rights. The UAE
held its first elections, in which men and women could vote, in December
2006. " 3 However, electors were only able to vote for twenty of the forty seats in
the UAE Federal National Council, which serves only an advisory purpose."14
Fortunately, the UAE is working towards developing a federal election system by
2010, and its Constitution offers hope for women wanting to participate in future
elections."' The Constitution states that "all persons are equal before the law,"
1' 6
which bodes well for the future of female integration into the political system.
The Sultanate of Oman remains an absolute monarchy with no constitution or
legislature, and only the Sultan makes laws." 7 However, political reforms have
been implemented gradually over several decades to expand the role of elected
representatives in government." 8 Women's voting rights were introduced in
1994, when women were among the individuals selected by the government to
vote and stand for election to the Majlis al-Shura, which is a consultative council
to the Sultan.' Members of the Council have only advisory roles-they do not
make binding rules or regulations.2 In 2003, the Sultan decreed that there was
universal suffrage and women could vote and run as candidates for the Majlis alShura without restriction.'2 ' Like the neighboring UAE, exercising the vote
by way of political power, as the elected officials have no
ostensibly yields little
122
binding authority.

112. Voting fun, supranote 90.
113. UNITED NATIONS DEVELOPMENT PROGRAMME, PROGRAM ON GOVERNANCE IN THE ARAB REGION:
UNITED ARAB EMIRATES, http://www.pogar.org/countries/theme.asp?cid=21&th=3 (last visited Apr. 12, 2010)
(on file with the McGeorge Law Review).
114. Id. Although no women were elected to the twenty seats, eight women were appointed to serve on
the remaining seats. Id.
115. Noor En Ahmed, Women Still Denied Voting Rights, NEWS TRACK INDIA, May 12, 2007.
116. United Arab Emirates Constitution art. 25.
117. Id.
118. How Democratic Is the Middle East?, BBC NEWS, Sept. 8, 2005, http://news.bbc.co.uk/2/
hi/middle.east/3784765.stm (on file with the McGeorge Law Review).
119. FreedomHouse.org, Women's Rights in the Middle East and North Africa, Gulf Edition,
http://www.freedomhouse.org/template.cfm?page=384&key=172&parent=16&report=76 (last visited Apr. 12,
2010) (on file with the McGeorge Law Review).
120. Id.
121. Id.
122. UNITED NATIONS DEVELOPMENT PROGRAMME, PARLIAMENTARY DEVELOPMENT INITIATIVE IN
THE ARAB REGION, ARAB PARLIAMENTS: OMAN, http://www.arabparliaments.org/countries/country.asp?cid=13
(last visited July 28, 2010) (on file with the McGeorge Law Review); Omani's Vote for Advisory Council,
Kuwait Times, Oct. 28, 2007, available at http://www.kuwaittimes.net/read-news.php?newsid=MjY
5OTclMjcl (on file with the McGeorge Law Review) (observing that although Omani's are generally satisfied
with the Council despite its limited powers, there are calls to expand the Council's political powers).
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But the official Oman government website highlights the importance it puts
on women's involvement:
We call upon Omani women everywhere, in the villages and the cities, in
both urban and Bedu communities, in the hills and mountains, to roll up
their sleeves and contribute to the process of economic and social
development . . . .We have great faith in the educated young Omani
women to work devotedly to assist their sisters in their local
communities to develop their skills and abilities, both practically and
intellectually, in order to contribute to our Omani Renaissance which
demands the utilization of our entire national genius, for the realisation
of our country's glory and prosperity. We call upon Omani women to
the community and we are confident that they
shoulder this vital role in
2
1
call.1
this
to
respond
will
Although these examples suggest that Arab states are making a tentative
embrace of women's suffrage, they also offer hope that the dominant and
continuing trend in the region is to move women towards parity in the polling
booth. The quick action by women to leverage their new rights, discussed below,
suggests that this is not a trend that will be easily reversed.
B. "A Sea of Blue Burqas and Soaring Optimism"

24

In February 2002, the King of Bahrain declared that women could vote and
stand for national office, making Bahrain the only nation on the Persian Gulf to
grant women's suffrage. 125 The enthusiasm to exercise the franchise was
demonstrated when women turned out in greater numbers than their male
counterparts for the first election. 126 Determined to make the most of their historic
achievement, "[t]ens of thousands of women, most in traditional long black dress,
queued in temperatures of 98F outside polling stations."'2
Neighboring Saudi Arabia's suffrage movement began in 2004, when
elections were to be held for the first time in forty years.' 28 New election

123. Omannet.com, Tribute to His Majesty, Sultan Qaboos Siad, http://www.omanet.om/english/
government/hmspage/tribute.asp (last visited Apr. 12, 2010) (on file with the McGeorge Law Review).
124. Sheridan, supra note 26.
125. See Election Guide, Country Profile: Bahrain, http://www.electionguide.org/country-news.
php?ID=18 (last visited June 18, 2010) (on file with the McGeorge Law Review) (noting that at the 2002
Parliamentary elections, Bahrain would become "the only Persian Gulf nation allowing men and women to vote
and contest elections").
126. Nada El Sawy, Gulf Women Pushing Ahead on Education, Vote, WOMEN'S E-NEWS, June 13,
2004.
127. Adel Darwish, Bahrain's Women Vote for First Time, TELEGRAPH, Oct. 25, 2004, available at
http://www.telegraph.co.uklnews/worldnews/middleeastlbahrainll411264/Bahrains-women-vote-for-firsttime.html (on file with the McGeorge Law Review).
128. Faiza Saleh Ambah, A Woman Runs for Office in Saudi Arabia: In the FirstElections in 40 Years,
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regulations, which did not explicitly prohibit women from participating, made
their right to vote ambiguous. 29 In this monarchy, where women are explicitly
prohibited from driving, going out in public uncovered, or traveling without the
permission of a male guardian, Saudi women were quick to exploit the law's
ambiguous terms.' 3 Although election officials reacted by declaring that women
would be banned from voting in the municipal elections scheduled in 2005, they
cited administrative reasons, rather than religious or legal reasons, noting
specifically the problems inherent to voter identification laws in the Arab world
that require photos.' According to press reports at the time, "there are not
enough women to run women's only registration centers and polling stations, and
only a fraction have photo identity cards. Many women in this devoutly Muslim
kingdom balked against getting the ID cards-introduced in 2001-because the
pictures would show their faces unveiled.' 3 2 However, persistent agitation by
women's rights activists paved the way for women not only to vote, but also to
run as candidates, in elections held in late 2005.' At their first opportunity,
seventeen women ran against fifty-four men for twelve seats on the Jeddah
Chamber of Commerce, securing two of those positions. '34
In 2005, the Kuwaiti Parliament amended Kuwait's election laws to allow
women to vote and run for political office. 13 The amendment passed with thirtyfive votes for, twenty-three against. 13 6 Women were subsequently able to exercise
the right to vote for the first time in a 2006 local election, paving the way for
their participation in the 2007 Parliamentary elections.'3 7 The significance of the
Kuwaiti Parliament's move should not be understated. During the Iraqi invasion
of Kuwait in 1991, women took charge in areas previously closed to them,
risking arrest and torture to protest the occupation."'8 In acknowledging the role
that women played in the Iraqi occupation, "Kuwait's emir, Sheik Jaber Al
Ahmed Al Sabah, returned from exile with praise for his country's women and
promises of equality."'' 39 In 1999, he issued a decree allowing women to

One Woman Jumps in; But Can Women Even Vote?, CHRISTIAN SC. MONITOR, Sept. 16, 2004, available at
http://www.csmonitor.com/2004/0916/pO1 s04-wome.html (on file with the McGeorge Law Review)
129. Id. (noting that some election analysts thought the ambiguity was intentional).
130. Id.
131. Donna Abu-Nasr, Women Are Barredfrom Voting in Saudi Arabia, DAILY BREEZE, Oct. 12, 2004.
132. Id.
133. See Fattah, supra note 3 (noting the "burgeoning women's movement in Saudi Arabia").
134. Two Women Win in Saudi Election, BBC NEWS, Nov. 30, 2005, http://news.bbc.co.uk/2/hi/middleeast/4485308.stm (on file with the McGeorge Law Review). It is interesting to note that only one hundred
women turned out to vote, compared with four thousand men. The "women were elected with strong support
from their male counterparts." Id.
135. Kuwaiti Women Vote for First Time, supra note 35.
136. Hassan M. Fattah, Kuwait GrantsPolitical Rights to Its Women, N.Y. TIMES, May 17, 2005.
137. Haitham Haddadin, 'Historic Day' as Kuwaiti Women Vote for First Time, GUARDIAN, Apr. 5,
2006, available at http://www.guardian.co.uk/world/2006/apr/05/mainsection.international 1.
138. Tim Sullivan, Kuwaiti Women: Vote Is Still FarOff, SEATrLE TIMEs, Dec. 9, 2002.
139. Id.
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participate in Parliamentary elections as both voters and candidates.'4 ° The
Parliament immediately overturned his decree. 4' Legal challenges in court fell
flat. 142
Thus, the May 2005 decision to give women the right to vote marked an
important shift in Kuwait's political culture and one the female electorate
instantly seized. 143 Similar to Bahrain's newly entitled female electorate,
Kuwait's women stormed the polling places. One observer stated: "It's like
women in Kuwait have been standing behind a closed door since the constitution
was passed .... They weren't allowed in as equal partners. And now the door is
open, the sun is coming in, and these women are marching out."'"
Afghanistan marked a historic election on October 9, 2004, when both men
and women were able to vote in the nation's first presidential election. 4 1 While
the election itself was unprecedented, the meaning that it held for women was
especially pronounced. Forty-two percent of registered voters were women, a
highly publicized reflection of their readiness for change.' Even in Kandahar,
the heartland of the Taliban, the women's section was "a sea of blue burqas and
soaring optimism" on Election Day. 47 Postcards displaying graphic Taliban
disseminated, intended to fortify
atrocities against women and girls were publicly
48
those women who might be afraid to vote. 1
This enthusiasm carried over into 2005, during the national election for
Afghanistan's lower house of the national assembly. So many women
arrived on that year's Election Day to vote in segregated polling booths that
election workers were forced to stay hours after the polls closed as hundreds of
burqa-clad women waited to cast their ballots. 49 Women were reportedly
140. Id.
141. Id.
142. Id.
143. See, e.g., Tim Butcher, Keen Kuwaiti Women Queue to Vote for the First Time, TELEGRAPH, June
30, 2006, available at http://www.telegraph.co.uk/news/worldnews/middleeast/kuwait/1522730/Keen-Kuwaitiwomen-queue-to-vote-for-the-first-time.html (on file with the McGeorge Law Review) ("Kuwaiti voters
appeared to embrace the milestone in Middle East democracy as turnout figures surged to over 80 per cent in
many of the 25 constituencies. Turnout was believed to be particularly high among women as they exercised
their democratic right for the first time.").
144. Adnaan Wasey, Women's Suffrage, Reformist Victory Mark Kuwaiti Elections, PBS NEWS HOUR,
June 30, 2006, http://www.pbs.orglnewshour/updates/middle-eastljan-juneO61kuwaitO6-30.html (on file with
the McGeorge Law Review).
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"determined to enter the voting room. Those who had not yet voted formed a
sweaty, angry group around the lone army officer outside the door. Some
demanded to be allowed to climb into the voting room through the window."' 50 In
Jalalabad, women "waited patiently to be frisked for weapons. They strode inside
and lifted their burkas over their heads, revealing colorful shawls, wide smiles,
and strong political opinions.""'
Women in Oman have made clear that voting, even if just for members of a
consultative body, is a right they will exercise. Two women were elected in the
2003 election, and twenty-one women ran as candidates in the 2007 election.' 52
According to polling place officials on Election Day, women voted at a rate
approximately three times higher than their male counterparts in 2007.'
In light of the women's suffrage movement in the Middle East, two
important things are evident. First, it is clear that the regional trend is towards
legalizing greater political participation by women.'' While giving women the

franchise may seem like a baby step in the right direction, it actually represents
tremendous strides in a region where monarchs still rule.' Second, women are
compelled by a sense of urgency to grab the reigns of their new freedom and
begin to shape their own destinies in ways previously unimaginable to them.'
Synchronizing these trends through voter identification laws may be a key
imperative for future states adopting election codes.
C. Voter IdentificationLaws as Applied to Muslim Women
From this brief overview on voter identification laws and women's suffrage
in the Muslim world, election law problems encountered in the Middle East can
be understood to exist in an environment where the demand for female civic
participation is high, but experience with hosting elections is low. A survey of
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electoral codes in the Middle East reveals an attempt to legislate specific
accommodations for the sensitive need of women to not expose their faces to
men in order to receive a ballot. Outside the Middle East, in countries where
gender parity in voting is long established, the question of how to identify voters
who veil has presented fresh controversies and varied responses.
The various methods of identifying voters is modified for women who wear
either the burqa or niqab in a number of ways. The criteria range from dipping
the female elector's finger in indelible ink, unveiling in front of a female polling
station official to be compared with a photo identification card, providing for
segregated polling stations, or, in the case of Kashmir, doing no more than
presenting identification.""7 States are by no means limited to using just one
technique, and depending on the degree of corruption to be guarded against, a
state may combine any number of identification requirements for burqa or niqabclad women. Palestine, for example, requires a female elector to be inked, present
photo identification, and unveil. If the woman attempting to vote fails to meet
any of the above requirements, she is prohibited from receiving a ballot.' The
law also requires a female polling official to confirm the elector's unveiled face
and creates an exception for situations in which there are no female polling
station officials. 59
Specifically, Article 73 of the Palestinian Election Code states: "The elector
may be identified by means of the electoral registration card established in
Article 16 of this Law, the identity card, or any other document admitted for this
purpose by the Polling Station Commission, upon condition that he or she is
entered in the electoral register. '60 A manual provided to polling staff explains
how this law applies to women.16 ' A rough translation states:
1. The Station Chairman ensures the election ink being on the female
elector's finger.
2. An officer requests her ID and marks the register-if a womanunveils her face for personality verification purposes.
3. If the officer is not a female, any other female working in the station
can help in verifying the personality of the elector in comparison to
her ID picture.

157. E-mail from Ola Pettersson, ACE Practitioners' Network Team, to author (July 11, 2008, 3:25 a.m.
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4. It is also possible to seek the help of any female working in the
center's crew to verify the elector's personality, otherwise, she will
not be allowed to elect.
5. In all above mentioned cases, 62veiled elector has to allow the officer
to apply the ink on her finger.1
These provisions incorporate a method to ensure the security of an election
that is considered to be proportionate to the need, while allowing some discretion
for identification of a female elector in more than one manner.
In Pakistan, the election code is silent as to the issue of gender-specific
polling stations and does not mention voter identification requirements.
However, the Pakistan Election Commission, which is the independent and
autonomous constitutional body responsible for administering free and fair
elections, 16 organizes the separate polling stations and provides female-only
personnel in each location to encourage higher participation rates.'64 Afghanistan
also maintains separate polling stations staffed by female personnel, and female
electors may choose whether they want to have their photo affixed to their
identification document.165 If they opt to have their picture taken, the photo would
be taken by a female staff person.' 66
Application of voter identification laws has been inconsistent and sometimes
clumsy, invariably with mixed results. In Kuwait, during the first election in
which women could vote, sixty percent of the 28,000 eligible voters were
women.167 Islamist and tribal Members of Parliament demanded, as a condition of
women's suffrage, that women must vote in segregated polling booths.' 61 This
requirement does not appear in any of Kuwait's acts of legislation, but rather,
under Shari'a law, which has dual law-making authority in Kuwait. 69 However,
in that first election, women were required to unveil in front of a male judge
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before they received a ballot.' 70 As a result, there was a report of a woman
"refusing to remove the Islamic veil and leaving the polling station without
voting."' 7' In Saudi Arabia, as noted above, election laws did not inadvertently
disenfranchise women.'7 Instead, administrators declared that because the photo
for women to vote, women
identification election law made it impracticable
vote.' 73
simply would not be allowed to
The concept of segregated polling stations with dedicated female staff
members may seem like a reasonable solution where women and men do not
commonly interact in public. However, this practice has backfired and its
shortcomings should be acknowledged. By isolating female voters and election
workers from male electors, women become uniquely exposed to violence by
religious militants who virulently oppose women's rights.'7 4 In Afghanistan,
where segregated polling places were an element of the country's first
presidential election, a "night letter" circulated in one of Afghanistan's central
provinces threatening female election workers with death.' 75 A few weeks later, a
bus carrying female 76election workers was bombed by the Taliban, killing three
women and a child.'
Women have been able to vote in Pakistan since 1947,77 yet persistent
patriarchal norms, in conjunction with violent threats by religious militants, keep
women home on Election Day.' 78 Similar to the situation in Afghanistan, the
women-only polling stations in Pakistan offer a disservice to women. Turnout
statistics from the 2008 national election reveals that female participation was
grimly low.' 79 "In Peshawar, [a] provincial capital, [just] 523 of 6,431 registered
women had cast their ballots" in the 2008 national election-roughly an eight
percent turnout."'8 s This can likely be attributed to that fact that thirty polling
stations for women voters in that province never opened, and violence was
publicly threatened against women who voted and the men who aided them."' In
the end, segregated polling places were a double-barreled attack on women
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because: (1) the women who vote become sitting targets for militants willing to
commit acts of violence; and (2) when a polling station closes because of
violence, the opportunity to vote also closes to women. Women effectively have
no other opportunity to vote in that election.
The obvious frustrations towards fully incorporating the women's franchise
suggest that a legal right may be just cosmetic. However because these
challenges have occurred in burgeoning democracies experimenting with election
administration, they have the capacity to bring forth positive developments in the
realm of international election law.
D. Lesson from Yemen in Successful Legal Reform
The recent experience of Yemen demonstrates that the problems observed
during an election grounded in the voter identification requirement can be
remedied. In 1998, Yemen became known as an "outpost" of women's rights
when it adopted a liberal Constitution that "feminists considered a model for the
Muslim world."'8 2 Yet, in the first election in which women participated, they
were ostensibly absent from the registry. Election practitioners believe it had to
do with the voter identification law."3
In 2003, during one of Yemen's first elections as a reunited country, a photovoter roll was established for the electorate.'84 This photo identification
requirement was codified in Yemen's election laws, stating:
For purposes appertaining to presidential elections and/or public
referenda, the Republic of Yemen shall be deemed as one constituency.
Eligible voters in possession of proof of identity (i.e. valid [I.D.], Voter
Registration Card, and/or any official document with personal
photograph attached to it) shall have the right to vote at any electoral
center. The Supreme Committee shall take appropriate measures to
guarantee the right to vote to all eligible voters.8 5
This measure was a direct response to the rampant problem of voter
impersonation in the nascent democracy's previous election. 86 To protect against
future threats of fraud, the new law required women to lift their veils to have
their pictures taken for purposes of registering to vote and being issued an
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identification document. 11 The elector would retain one copy of the picture on
the issued identification card, and the registrar would keep a copy of the elector's
8
picture to add to the voter rolls used by a polling place official on Election Day.'1
This is the typical voter-photo roll process.8 9 Consequently, female electors again
had to unveil on Election Day before polling place officials in order to confirm
their identities and receive ballots.' 9 According to election workers,
approximately fourteen percent of women registered for that election.' 9'
Suspecting that the burdensome voter identification requirements were to
blame, election practitioners in Yemen changed the rules for women in the
subsequent election. 92 In the 2006 national election, only the elector retained a
copy of the photo in the form of her ID card.' 93 The registrar did not retain any
duplicates.' 94 Thus, the photo identification requirement for men remained under
the photo-voter roll system, but for women it was changed into a simple photo
identification system to accommodate a religious sensitivity (that is, the registry
of female electors would include just names and addresses but no longer
pictures). The results of the change were immediate and clear. Participation by
women more than doubled, to thirty-five percent. '9' This increase in turnout
suggests that the practitioners in Yemen were correct in their assessment that
most women were not willing to participate in voting because the identification
requirement would expose their faces to whoever had access to the voter
registry.' 96 The election administrators' quick action to address these concerns
suggests that the poor electoral performance by women was a purely
without any underlying political intent to skew
administrative disenfranchisement
97
election results. '
E. Beyond the Middle East
The question of how to legislate appropriate voter identification laws
concerning women who cover their faces has emerged as a topic of intense
debate where Muslim immigrants reside and vote. An unexpected controversy in
Canada erupted in 2007 when Elections Canada, the state's electoral
management body, issued an order allowing women in burqas and niqabs to
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refrain from lifting their veils in order to cast votes.' The legislature and the
public responded with outrage, while the Muslim community seemed
mystified.' 99 "'We're talking about a minority of a minority of a minority,"'
stated a spokesperson for the Canadian Council for American-Islamic Relations,
who confirmed that "it's unlikely [that] many Muslim women will have covered
faces when voting. 20 ° Unconvinced, the Parliament immediately introduced "[a]
bill requiring visual identification when voting in federal elections," igniting
another round of controversy over the issue.20 ' Public commentary either
excoriated or lauded the government, neither in mild tones. Some accused the
Conservative government of launching a "barefaced attack" on the Muslim
community. ° Critics pointed out that no Muslim woman was on record refusing
to remove her niqab, 203 described the legislation as a "transparent and meanspirited attempt to force ...

women to choose between their religion and their

right to vote," and accused the government of using women who "wear the niqab
as an easy and politically inexpensive target.'20 On the reverse end, the Canadian
Coalition for Democracies made apocalyptic warnings about the demise of
democracy in the country: "Elections Canada's initiative violates the basic
premise of public voting in Canada, and the principle of equality of all Canadians
before the ballot box. It is an invitation to fraud, misrepresentation and the
debasing of our democratic electoral system. 2 5
Today, the issue appears to have been resolved with the implementation of an
administrative choice; women who refuse to unveil may "swear a special oath to
affirm their identity and eligibility."20 According to Elections Canada, "there
have been no problems since the directive was implemented."2 7 But the Canadian
experience offers a valuable lesson in developing and administering voter
identification laws that are applicable to Muslim women. A Muslim-Canadian
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woman stated that lesson succinctly: "If Elections Canada was truly concerned
about the participation of Muslim women wearing niqab, perhaps they should
have consulted Muslim women wearing niqab."20'
The experience in India offers a stunning contrast to Canada's response to
identifying women who wear a face-covering veil. In January 2010, the Indian
Supreme Court ruled that Muslim women will have to lift their veil and have
their faces photographed in order to receive a voter identification card.2 m The
ruling came in response to a petition brought by a female Muslim voter pleading
that "printing photos of Muslim women in the voters list violates Islam and their
fundamental right to practise and profess their religion. 21 ° Unlike Canada, where
women who veil make up a "minority of a minority of a minority, 2 ' Muslims in
India comprise approximately thirteen percent of the population. Notably,
however, the Court did not adopt a single accommodation, such as segregated
polling stations or female poll workers, in its ruling. 3 Instead, the Court tackled
the practical issues related to voter identification before agreeing to a detailed
hearing on the issue in the future: "The photograph is for identification of a voter.
with veil
If someone comes to vote in a burqa and the photograph 2was
' 4 also taken
covering the face, how would anyone identify the voter?"
While that decision is still too recent to assess the impact it will have on
female voter turnout, the public response has been positive so far, perhaps a nod
to the voter fraud problems that plague elections in India.2 5 Significantly,
prominent Islamic scholars urged Muslims to comply with the Supreme Court's
ruling, noting that the Qur'an does not require the veil. 6
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V. PROPOSED SOLUTION: TOWARD A MODEL ELECTORAL CODE

A model electoral provision describing how an elector must identify herself
in order to vote can ease the transition for new democracies and consolidated
democracies with new immigrant Muslim populations. A number of principles
can be gleaned from countries coping with this issue to guide the formulation of
such a provision. First, the voter identification requirement should be codified as
a unique provision in the country's election code. By leaving the promulgation of
voter identification regulations in the hands of local election management bodies,
inconsistency and confusion can result (as when a competing Shari'a court issues
a contrary decision)." 7 Second, a requirement that female electors unveil is
recommended for the legitimacy it imparts to the government. The experience in
Kashmir illustrates two negative consequences of not incorporating an unveiling
requirement. 2 " By not requiring female electors to unveil, some people believed
that voter fraud was occurring. 1 9 Additionally, without any legal guidelines for

confirming the identification of a person wearing a face-covering veil, on-thespot decisions by polling staff to require unveiling discouraged some women
from voting. 220 Third, the method for identifying female electors should not be
designed in such limited form so that when unavailable (such as the closure of a
female-only polling station), women are completely denied the opportunity to
vote, but nor should the mechanism be so all-encompassing that it overwhelms
female voters (i.e. the photo-voter roll experience of Yemen).2
Incorporating these elements, a threshold model electoral provision for the
identification of female electors would include the following provisions:
A. Elector Presentation-Generally. An elector must provide
identification documents to be issued a ballot. ("Identification
documents" for purposes of this provision should be clearly defined
in either this or another section of the election code.)
B. Female Electors. After presenting an identification document, female
electors must unveil for identification purposes.
C. Polling Station Staff. During all hours in which an election is taking
place, and after the close of polls but before all female electors have
been able to cast their ballots who were properly in line before the
end of the election day, each polling station must have at least one
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female personnel present for the purposes of verifying female
electors.
D. Contingency. If female personnel are not available to verify a female
elector's identity, it is appropriate to ask any woman in the polling
station to assist.
The first three provisions are alone sufficient where confidence in the
electoral process is moderate to high 22 By requiring a female staff person to be
present at each polling station, the proposition of unveiling becomes less
222
daunting, because Muslim women may unveil in front of other women. For
countries where confidence in the electoral process is low, other principles that
should be taken into account when crafting the election code are security and the
need for even more fraud-prevention controls. 4 In a country where violence
against women is not a factor, separate polling places may be appropriate and
even conducive to women's participation.2 2 However, even in a safe jurisdiction,
it is imperative to guard against voter suppression when polling places must shut
down, because, for example, female personnel simply were not available that
day.226 Accordingly, an additional provision would read:
E. Separate Polling Stations, Segregated polling stations may properly
be maintained. Security personnel must be present at each female
polling station as local officials deem necessary. However, the
closure of a polling place because of a lack of female staff or security
will not deny women their right to cast a ballot. In the event that a
women's polling station is shut down, women must be permitted to
receive and cast ballots at a regional election center. A regional
election center must be established prior to the day of a national
election in each jurisdiction for this purpose.
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McGeorge Law Review) ("In general, women seemed to exercise their franchise in equal if not higher numbers
than men.")
226. See Starkey & Sengupta, supra note 223.
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Finally, in a country where the fear or experience of multiple voting and vote
buying is prevalent, further safeguards may be necessary in addition to presenting
identification. Asking the elector to dip her finger in indelible ink is non-intrusive
and if done properly, effective.22 7 Thus, a final provision might read:
F. Ink. The polling station official must ask the elector to dip her finger
in indelible ink. If she does not do this, she cannot cast a ballot.
The suggested provisions above provide just a framework for how a country can
approach codifying voter identification laws in a manner that enhances women's
role in the political process. Whatever combination a country adopts, it should be
very specific to that country's circumstances. Things to consider include the level
of confidence in the electoral process, the degree of female participation that
already exists, and the threat of gender specific violence around elections.
V. CONCLUSION

Any study of electoral reform regarding the political rights of female voters
who fully veil must be understood in context. A number of barriers far greater
than administrative ones operate to disenfranchise women. As the right to vote
has increasingly extended to women and women's participation has grown,
resistance from traditional Islamists has intensified.2 8
Especially where the barriers to voting far exceed a legislative fix, the rule of
law should be strengthened to improve women's ability to participate in newly
formed democracies through elections. To this end, states should codify voter
identification laws that take into account the sensitive needs of women who wear
the veil but that do not diminish the integrity of the election. In countries where
there is a high level of trust in the election system (i.e. consolidated
democracies), new "lifting" requirements for women that wear the niqab or burqa
may be appropriate when the law requires female personnel to staff each polling
station.22 9 In emerging democracies and post-conflict situations, where the
majority of women wear the veil, polling locations should guarantee that female
staff are available and should set up contingency measures that take effect when
women may not be available.230 The most important factor to bear in mind is that
where cultural, religious, and economic barriers present hurdles to women's
participation, the rule of law must assist. Voter identification laws that encourage
women's participation in elections--or at the very least do not have a disparate
impact on that participation-both strengthen an election's legitimacy and enable

227. ACE Encyclopedia: Voters Proof of Identification, supra note 44.
228. See Pelham, supra note 18 (noting that physical punishment is handed out to women who violate
clerics' orders not to vote).
229. See supra Part IV (explaining the proposed model rules).
230. Id.
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women to have a greater say in the political process, an important first step in the
road to eradicating illiteracy and creating additional economic opportunities for
women.

